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THE LAW OF THE SEA AFTER
TWENTY YEARS

Sam Bateman

Dr Sam Bateman, is an Associate Prefessor and Principal Research Fellow
in the Centre for Maritime Policy, University of Wollongong, NSW 2522,

Australia.

INTRODUCTION

Profcssor R.P. Anand, an eminent Indian scholar and historian of the
Law of the Sea, wrote in 1982 that there have been “more changes and
progress in ocean law since 1967 than in the previous 200 years”'. And the
pace of change with the Law of the Sea has not slowed down since 1982.
As a result of increased concern for the management of the world’s oceans
and their resources, and a proliferation of international treaties affecting
ocean usage, developments in ocean law over the last twenty years are
almost as significant as those, which occurred between 1967 and 1982.

Until the late 1970s or thereabouts, the mariner did not have to worry much
about the law of the sea. Provided his vessel was more than three miles
offshore, he was largely free to go wherever he pleased and do whatever
he liked, including dumping waste into the sea. He was not concerned about
laws that the nearby coastal State might have in force about marine pollution
(and few States had such laws until quite recently), or indeed about any
international conventions his country may or may not have ratified. Even
in port, raw sewage could normally be discharged directly into the harbour.
Then, if the mariner was also a naval officer, his ship could fire its weapons,
launch its aircraft and generally conduct naval operations or exercises, almost
indiscriminately, secure in the knowledge that he was simply exercising
one of the freedoms of the high seas.

All this has changed over the last twenty years. The contemporary mariner
now faces a strict regulatory environment with laws and regulations emanating
from a range of international and regional agreements, as well as national
legislation from his flag State. The issue of compliance with these laws
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and regulations is another matter but at least on paper, the mariner of the
present day is faced with many types of regulation. These cover what he
must not dump over the side, and, in many areas of sea, they dictate the
shipping lanes he must use and when he is obliged to report the position of
his vessel. The naval officer must also consider the type of passage he is
exercising, and what his ship can and cannot do, when he passes off the
coast of a foreign country or through an international strait or the archipelagic
waters of another country.

DEVELOPMENTS SINCE 1982

After the climactic years of the 1970s with the development of the “new”
Law of the Sea at the Third UN Conference on the Law of the Sea (UNCLOS
IIT) embodied in the 1982 UN Convention on the Law of the Sea (LOSC)?,
the 1980s were somewhat of an anti-climax. There was not a lot of change
or further development of the Law of the Sea in the first decade after the
LOSC was opened for signature. Countries were seemingly slow to grasp
the full implications of the new Convention, and it was not until the 1990s
that the pace of change gained momentum again. Some countries may also
have been “sitting on the fence” watching what others were doing before
deciding to act on the Convention.

It took over ten years for the Convention to achieve the necessary sixty
tatifications to bring it into force. It came into force-on 16 November 1994,
one year after Guyana as the sixtieth State ratified it. In the following five
years or so, another sixty or more countries raced to ratify it. The first
sixty ratifications were almost all developing States; however, as of March
2002, 138 instruments of ratification, accession or succession to the LOSC
have been deposited with the Secretary-General of the UN including those
of developed States such as Australia, Germany, Iceland, Italy and the United
Kingdom®. The United States remains outside the LOSC despite the active
support for the Convention by defence and foreign policy interests.* Canada
and Thailand are other significant States that have not yet ratified the
Convention.

Growing environmental awareness led to the UN Conference on Environment
and Development (UNCED) in Rio de Janeiro in 1992 and its agreement
inter alia on Agenda 21 'with Chapter 17 relating specifically to the marine
environment®. Associated developments have included the Biodiversity
Convention and the establishment of the UN Commission on Sustainable
Development (CSD) that has put emphasis on Law of the Sea issues, and
new conventions. Many developments have been associated with increased
concern for the threats to the marine environment posed by ships and shipping
operations. This concern has been addressed in a series of new conventions
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from the International Maritime Organization (IMO) dealing with issues
such as liability for oil pollution, hazardous cargoes and emergency response
to oil spills and disasters at sea. There has also been extensive revision of
older IMO conventions on sea dumping, marine pollution, safety at sea
and the training and certification of seafarers.

However, land-based activities are by far the main sources of marine pollution,
although reducing land-based marine pollution (LBMP) has proven to be a
very difficult and controversial task. LBMP is still not the subject of any
binding regional or global agreement and remains the subject of “soft law”
only. The LOSC only addresses it in the most general terms and “the
controversies surrounding the issue ... were too large and diverse to be
addressed at UNCED”.¢ Nevertheless, the United Nations Environment
Program (UNEP) convened a meeting in Washington in 1995 to address
the problem and this resulted in a “soft law” instrument, the Global Programme
of Action on the Protection of the Marine Environment from Land-Based
Activities (GPA). Major highlights of the GPA were included in the
Washington Declaration’ :

“Unfinished Business”
High Seas Fishing

The management of high seas fish stocks that might “straddle” the Exclusive
Economic Zone (EEZ) of a coastal State and the adjacent high seas (straddling
stocks) or alternatively, migrate from one EEZ or area of high seas to another
EEZ or area of high seas (highly migratory stocks or species) was regarded
as part of the “unfinished business” of UNCLOS III and the LOSC. The
dispute in the mid-1990s involving Canada and the European Union nations
is a well-known example of the difficulties that might emerge and the potential
for disputation®. The problem arises in part from the inconsistent regulatory
regimes established by the LOSC:

The Convention actually helped create the difficulty by extending sovereign
rights to 200 miles but preserving freedom to fish beyond subject only
to uncertain and debatable restrictions to recognise coastal state rights,
duties and interests over the same stocks within the EEZ. In exercising
their sovereign rights, coastal states either eliminated entirely or
significantly reduced foreign access to stocks within the EEZ, leading
the fishing states concerned to focus on the high seas stocks.’

Concern over the problems of straddling fish stocks and highly migratory
fish stocks led to the convening of an international conference between
1993 and 1995 to address the issues. The result was the Agreement for the
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Implementation of the Provisions of the UN Convention on the Law of the
Sea 1982 Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks 1995 (the Stocks Agreement).
The objective of the Agreement is to ensure the long-term conservation
and sustainable use of these stocks with a specific requirement that coastal
States and states fishing in the high seas shall have a duty to cooperate in
the management of straddling stocks and highly migratory species'®. It also
provides for cooperative compliance and enforcement on the high seas.
The Agreement entered into force on 12 December 2001 and has made “a
truly significant contribution” to the implementation of the LOSC".

Seabed Mining

Deep seabed mining was another part of the “unfinished business” of the
LOSC in that many developed countries, particularly the United States,
had concerns about the regime for deep seabed mining in the LOSC. These
countries wished to see a deep seabed minerals regime that incorporated
free-market principles, in so far as possible, and protected the position of
countries and companies that possessed the technological “know how” to
undertake deep seabed mining. They were suspicious of the “Orwellian”
nature of the Enterprise and the Authority that would be set up to manage
deep seabed mining as “the common heritage of mankind”. Or as one
Australian mining industry leader reflected ten years after the completion
of the LOSC in the context of the seabed mining regime, “we can now
look back on the Law of the Sea Treaty, and wonder how it was possible
that so much official time, enthusiasm and expense could be dedicated to
promoting foolish, damaging nonsense”."?

After several years of negotiation, the Agreement Relating to the
Implementation of Part XI of the LOSC was opened for signature in November
1994 concurrently with the entry into force of the LOSC. This agreement
came into force on 28 July 1996 and has now been ratified by 104 states'®.
It largely overcame the concerns that the industrialised countries had about
the deep seabed-mining regime in LOSC Part XI and paved the way for
wider acceptance and ratification of the LOSC than might otherwise have
been the case. However, deep seabed mining is still not regarded as economic
and the expectations held during the 1970s with the negotiation of the LOSC
about the value of deep seabed minerals, such as manganese nodules, have
not been realised. Deep seabed mining is not expected to be economically
viable until well into the 215t Century's.

Overview
The last decade or so has seen a plethora of international treaties dealing

with some aspect of oceans governance, as well as the emergence of
considerable “soft law” for achieving sustainable development of the maritime
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environment and marine resources. The CSD has done a lot of work on
oceans issues!'® and there is also the excellent audit of oceans issues in the
Report of the Independent World Commission on the Oceans, The Ocean
Our Future'’. However, despite all this effort at the global level to establish
programmes for action, including legal frameworks in “hard” and “soft”
law, we still seem far away from an effective regime for international oceans
governance. Many problems exist, particularly ones of compliance,
implementation and equity.

There are no grounds for complacency that the “hard yards” have been
covered and it is now just a matter of sitting back and letting it all happen.
Nothing could be further from the truth. We still exist in a world where
attitudes of “beggar thy neighbour”, “survival of the fittest”, “might is right”,
and “not in my backyard”, as well as “the tragedy of the commons”, are
alive and well. These attitudes bedevil attempts at establishing effective
management regimes for the oceans and seas of the world. After twenty
years of developments in the Law of the Sea, many of the appropriate legal
frameworks are in place but we are far from turning them into effective,

operational regimes.

AREAS OF CONCERN

While the LOSC has brought countries together by making them more
conscious of their maritime boundaries and the maritime interests they share
with their neighbours, it has also introduced new tension points. Even when
the Convention entered into force, there were still many “grey areas” which
required resolution, including the new agreements to complete the “unfinished
business” of the LOSC. The demarcation of maritime boundaries is a
particularly difficult issue in complex geographical areas such as the marginal
seas of East Asia, and political solutions are much more likely than legal
ones. However, international law, as embodied in customary rules and treaty
provisions, forms the foundation upon which political accommodation must
be built. Thus the Law of the Sea continues to evolve as States interpret
the rules or even deliberately alters those rules to further their perceived
interests.

Many of the provisions of the LOSC lacked the clarity to remove all
uncertainties in the Law of the Sea. This was particularly so with provisions
relating to resources management and navigational regimes, some of which
constituted “new” international law. Potential difficulties were apparent
because some aspects of these regimes were uncertain or not universally
accepted. The introduction of the EEZ regime required countries to delimit
new maritime boundaries with each other - in many instances where sovereign
interests had not previously overlapped. It also led to fears that countries
would attempt to over-stretch their rights in the EEZ and make that zone a
virtual territorial sea'®.
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The process of wider coastal State control over adjacent waters is sometimes
known as “creeping sovereignty” or “creeping jurisdiction”. This may be
in a geographical sense with, for example, the extension of the territorial
sea to twelve nautical miles and the introduction of the two hundred nautical
mile EEZ, or in a jurisdictional sense with coastal States seeking increased
control over fisheries, vessel-source pollution and rights of passage in their
adjacent waters. This latter process, which is sometimes referred to as
“thickening jurisdiction”'®, has continued in recent years with growing coastal
State concern over the health of the marine environment. Some coastal
States have also sought to extend their jurisdictional limits offshore through
devices such as extensive use of territorial sea straight baselines and claims
to historic waters.

Exclusive Economic Zone

The EEZ was an important innovation in the LOSC. However, some doubts
have emerged over the effectiveness of the EEZ regime for managing enclosed
and semi-enclosed seas, including on the grounds of the difficulties of deriving
straight-line maritime boundaries for seabed and water column jurisdiction
and the transnational natute of environmental problems.* Developing
countries pushed strongly for the introduction of the EEZ regime at UNCLOS
III but the regime has not necessarily produced the anticipated benefits. In
many ways the regime has produced a more favourable benefit-cost ratio
for developed countries with relatively large areas of EEZ under their
jurisdiction rather than that of the developing countries. The total size of
the world’s EEZs has been estimated at nearly 95,000 square kilometres of
which a little over 40,000 square kilometres, or about 43 per cent, is under
the jurisdiction of developed countries.?! Also, with increased concern over
the health of the world’s oceans and seas, the full extent of the responsibility
of coastal States for stewardship of their EEZs is not to be under-estimated.
The sovereign rights to marine resources gained with an EEZ also carry
significant costs with the associated obligations for preserving and protecting
the marine environment and conserving species.?

There is considerable doubt about whether the EEZ regime has achieved
the objectives expected of it. As Churchill has observed®:

...among the reasons given for the introduction of the EEZ were that
it would produce economic benefit for developing states and lead to
improved fisheries management everywhere. In fact, however, if one

-looks at the implementation of the EEZ in practice, few developing
states have received significant economic benefit from it, and in many
areas fisheries management is no better after the introduction of the
EEZ than before.
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Navigational Regimes

Innocent passage was the only navigational regime in the Law of the Sea
prior to UNCLOS III but the extension of the width of the territorial sea
and acceptance of the regime of the archipelagic State led to the new regimes
in the LOSC of transit passage for international straits and archipelagic
sea lanes (ASL) passage. These were necessary to accommodate the interests
of maritime user States in the light of acceptance of the concepts of the
archipelagic State and the EEZ, and the extension of the maximum width
of the territorial sea from three to twelve nautical miles?. The maritime
user States wanted a more liberal regime than innocent passage through
archipelagic waters and international straits that would be available to both
ships and aircraft and could not be suspended.

As the years have gone by since the LOSC was opened for signature, it
has become apparent that navigational rights and freedoms in the new Law
of the Sea are not quite as clear as the drafters of the Convention intended
them to be?. Despite the long history of the freedom of navigation and the
efforts made in the LOSC to ensure the preservation of traditional freedoms,
many coastal States are introducing new regulations that amount to restrictions
on passage in their adjacent waters. Concern for the preservation and
protection of the marine environment is the usual imperative for these new
regulations. Now twenty years after the introduction of the new passage
regimes and clarification of innocent passage in the LOSC, there is still
widely diverging opinion on many aspects of these regimes.

Innocent Passage

The rules applicable to innocent passage are contained in Part II Section 3
of the LOSC. It is the most restrictive of the passage regimes in the LOSC.
It may be suspended in certain circumstances?$, submarines must travel on
the surface and show their flag?” and ships are prevented inter alia from
operating organic aircraft’®. Many countries still regard the obligation to
allow foreign ships the right of innocent passage through their territorial
sea as a significant limitation on their sovereignty over the territorial sea
and a potential threat to their national security. Some coastal and archipelagic
States maintain a requirement for prior notification or authorization for
the innocent passage of certain vessels, particularly warships?. There are
still over 40 States around the world that have this requirement including
Cambodia, China, South Korea, North Korea, Indonesia, Philippines and
Vietnam.

During UNCLOS III, several countries made unsuccessful attempts to
include in the Convention the right to a coastal State to require prior
notification or authorisation of warships for passage through the territorial
sea®!, Subsequently, the United States and the Soviet Union reached agreement
on a uniform interpretation of the rules of innocent passage that included a
specific statement that neither priot notification nor authorisation was required
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for innocent passage®. The arguments against prior authorization or
notification gain strength from the failure at UNCLOS III to have the
requirement included in the Convention®. They are based on the view that
such a requirement is incompatible with the freedom of navigation and the
spirit of the Convention®. Requirements for prior authorization have much
less justification than those for prior notification as they would seem
specifically contrary to LOSC Article 24 that prohibits coastal State regulation

that “hampers, denies, or impairs the right of innocent passage”.

A coastal State may establish restrictions upon the exercise of innocent
passage of foreign vessels for reasons such as traffic management, resource
conservation and environmental protection®® but these should not effectively
deny the right of innocent passage¥. In certain circumstances, a coastal
State may suspend innocent passage temporarily in specified areas of its
territorial sea but these arrangements should not discriminate between different
classes of ship and different countries®.

Churchill and Lowe have observed that “there seems to be a general
sense that the question is, for all practical purposes, best left without a
clear answer”®. At this stage there might appear to be no customary rule
one way or the other for the innocent passage of warships through the
territorial sea.** The arguments in support of at least, prior notification of
warship transit through a territorial sea may well gather strength in the
21st century and particularly in the East Asian seas, given the number of
regional countries that require prior notification or authorisation of warship
transit. It will come down to an argument between on the one hand, a majority
of regional coastal and archipelagic States and on the other, the United
States exercising “the incredible behaviour congenial to a major sea power”*!,
supported possibly by Russia and Japan, as well as some Western countries
such as the United Kingdom, Australia and France. Deciding factors may
well be those of idealism, rather than realism, with the application of principles
such as friendliness, cooperation, trust, transparency and good neighbourly
behaviour.

Transit Passage

The regime of straits’ transit passage gives all ships and aircraft the right
to travel through international straits in their normal operational mode on,
under or over the water®?. Introduction of this regime overcame the difficulty
that many straits, which had previously been high seas, became territorial
seas when the legal territorial sea of a coastal State was extended to twelve
nautical miles®. Without this regime, only the innocent passage regime
would have been available through these straits and this is a more restrictive
regime not available to aircraft or submerged submarines, and able to be
suspended in certain circumstances by a coastal State. The principles
governing the regime of transit passage are set out in Section 2 of Part III
of the LOSC.
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The LOSC makes clear that transit passage shall not be hampered or
suspended*. Ships and aircraft exercising the right of transit passage must
“refrain from any threat or use of force against the sovereignty, territorial
integrity or political independence of States bordering the strait”*. They
must comply with relevant international regulations*s, as well as with the
regulations and laws of the coastal state that can be validly applied to them*.
However, such regulations and laws must not discriminate between different
ships and shall not “in their application have the practical effect of denying,
hampering or impairing the right of transit passage”.*® Thus, while Article
41 of the LOSC allows States bordering straits to designate sea lanes and
prescribe traffic separation schemes and Article 42 permits regulations to
control and prevent pollution by the discharge of oil, oily wastes and other
noxious substances, such regulations cannot operate to deny, hamper or
impair the right of transit passage. Article 43, the so-called “burden sharing”
article, provides for cooperation between user States and States bordering
a strait on the provision of navigational and safety aids and the prevention
of marine pollution, but it continues to be a vexed issue. For example with
the Strait of Malacca, user States, other than Japan, have been reluctant to
contribute to the costs.*

Coastal States bordering an international strait have from time to time
contemplated compulsory pilotage schemes as part of their ability to control
certain aspects of navigation that could impact upon the marine environment.
However, such schemes have not been introduced because refusing access
to a strait to a vessel on the grounds that it would not accept a pilot would
amount to hampering transit passage and be contrary to LOSC Article 44
in particular®'. However, the coastal State may validly make a pilot a condition
of entry for those ships that use the strait to enter one of its ports or
subsequently pass through its internal waters away from the area of the
strait®?,

It has been argued that the issue of international straits has been primarily
discussed in political, military and strategic terms and much less in commercial
and functional terms®®. The concern is that the coastal States adjoining an
international strait have considerable service responsibilities towards the
vessels passing their shores (e.g. navigational aids, hydrographic charts
and other navigational information, search and rescue services, and marine
pollution contingency arrangements) but LOSC makes no provision
whatsoever regarding any form of cost-recovery. These considerations
led a senior Malaysian strategic analyst to refer to the current straits’ transit
regime as being “fundamentally flawed” because it puts the entire burden
of managing the straits on the coastal States’. The solution would appear
to lie in a regime of shared responsibilities between the littoral and user
States with the cooperation of IMO. However, once again, there is the
consideration that whatever arrangements are introduced, they must not
have the effect of hampering, denying or impairing the right of passage
through the straits.”®
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The views have been expressed that: “in international practice the transit
passage regime has been the subject of a series of exceptions, reservations,
declarations, qualifications, attenuations” and “It is therefore possible to
argue that the UNCLOS transit passage regime is still far from fully
corresponding to present customary international law”.”” Churchill and Low
agree that a general right of transit passage is not yet established in customary
international law.’ The United States takes a strongly contrary position. It
views the right of free transit through international straits and archipelagoes
as absolutely in accordance with customary law and essential for the global
mobility of its forces.

Growing environmental concerns, particularly those arising from the
risk of damage to the marine environment from shipping operations, have
the potential to at least qualify some of the provisions of the LOSC relating
to navigation, including the transit passage regime. While the tendency of
States initially was to give freedom of navigation priority over environmental
concerns, there is an increasing trend in national and international law towards
the reversal of these priorities*. This could include a coastal State banning
navigation in particular parts of an international strait although without
fully denying passage through the strait®. The right of transit passage may
be increasingly qualified in the future by the growing trend among coastal
States to introduce measures for the protection of the marine environment
which impact upon navigation. This reflects both the higher shipping traffic
and increased carriage of cargoes potentially hazardous to the marine
environment, as well as growing concern for the health of adjacent waters.

Archipelagic Sea Lanes Passage

Part IV of the LOSC established the regime of the archipelagic State, which
allows States, which are constituted wholly of one or more groups of islands
and meet certain other criteria specified in the Convention to draw archipelagic
baselines joining the outermost islands and drying reefs. This regime is of
great importance in East Asia and also in the wider Pacific Ocean due to
the number of recognised archipelagic States in the region. The archipelagic
State exercises full sovereignty over archipelagic waters qualified only by
the regime of ASL passage, which allows ships of all nations the right of
“continuous, expeditious and unobstructed transit” through archipelagic
waters along sea-lanes which may be designated by the archipelagic State®'.
If sea lanes are not designated, then the right of ASL passage may be exercised
through the routes normally used for international navigation®. Outside
these sea lanes, ships of all nations have the right of innocent passage only
and must abide by the more restrictive provisions of that regime, including
recognition of the principle that the archipelagic State may temporarily
suspend innocent passage®.

Article 53 is the key article of the LOSC that describes the right of ASL
passage. However, it contains several “grey areas” which could in the future
be interpreted more in the favour of archipelagic States. On the issue of
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designating or substituting sea lanes, or prescribing or substituting traffic
separation schemes, an archipelagic State is required to “refer proposals to
the competent international organisation with a view to their adoption”*.
The IMO is generally regarded as the appropriate “competent international
organisation”, but what is less clear is whether the archipelagic state having
referred a proposal to the IMO is then obliged to accept any IMO ruling.
“Referring to” is obviously not the same as “seeking the approval of”’, and
an archipelagic State may not have to follow the advice of the IMO. It may
also be significant that the archipelagic State is required to refer proposals
on sea lanes, while it is in the process of designating sea lanes®, but States
adjacent to international straits are required to refer proposals before
designating sea lanes®.

Maritime or user States wish to maximise the number of sea lanes through
an archipelago. On the other hand, archipelagic States wish to minimise
this number so as to maximise their potential control over foreign movement
within their archipelago and to limit the freedoms available to foreign ships
and aircraft. The maritime States base their argument on the unequivocal
statement in LOSC Article 53(3) that ASLs and air routes “shall include
all normal passage routes used as routes for international navigation or
overflight”.

In September 1991, the Sub-Committee on Safety of Navigation of the
Maritime Safety Committee of the IMO was informed by the Indonesian
delegaiion that Indonesia was in the process of deciding to establish several
sea lanes through the Indonesian archipelago. The delegation identified
the following routes as those being considered for ASL passage

* Sunda Straits - Karimata Strait in the Western part;
* Lombok Strait - Makassar Strait in the Central part; and

* Banda Sea - Moluccan Sea in the Eastern part.

Indonesia’s proposal to designate these three North/South ASLs
subsequently led to detailed analysis and discussion at the IMO as well as
bilateral discussions between Indonesia and interested user States, particularly
the United States and Australia, which were particularly concerned about
the lack of an East-West ASLY. This activity culminated in IMO approval
in 1998 of a document known as “General Provisions on the Adoption,
Designation and Substitution of Archipelagic Sea Lanes” (GPASLs)%. The
concept of partial designation of sea lanes appears not to be in line with
LOSC Article 53 that requires the archipelagic State to designate all normal
routes used for international navigation.® While the interests of user States
is protected as they still have access to other routes, Indonesia still needs
to complete the designation process.™
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Meanwhile the focus of attention with ASL passage has now shifted to
the Philippines. The Philippine situation will likely prove much more difficult
than that of Indonesia. The Philippines generally took a stronger and more
inflexible position than Indonesia at UNCLOS III on archipelagic State
rights and associated passage regimes’'. During UNCLOS III the Philippines
consistently argued that the right of innocent passage in archipelagic waters
could not be the same as it was in the territorial sea’™ and that its archipelagic
waters are in effect internal waters™.

There are three other main reasons why the implementation of the ASL
passage regime is likely to be even more difficult in the Philippines than it
was in Indonesia. First, the Philippine archipelago is more complicated
than the Indonesian one with more scattered islands and reefs and less well-
defined shipping channels. It will be much harder to follow the same process
as adopted for Indonesian ASLs with the precise determination of the
geographical limits of sea lanes™. The Philippines has a complex network
of inter-island shipping routes with an already high incidence of major
shipping disasters. Possible ASLs will cross through areas where there are
extensive subsistence and commercial fishing operations™. Serious concerns
are already held about the current state of the marine environment of the
Philippines’. The dangers of ship-sourced marine pollution are likely to
lead the Philippines to assert strict controls over the passage of shipping
through its archipelago, perhaps even stricter than user States would regard
as acceptable under the LOSC ASL passage regime.

Secondly, the Philippine archipelago sits astride major shipping routes
between the Americas and southern China and Southeast Asia, as well as
between northern Australia and the Lombok Strait and Northeast Asia. The
narrowness of some of the straits in the Philippine archipelago that would
likely be included in the system of ASLs highlights the difficulties that
will be encountered in developing axis lines and applying the ten per cent
rule in LOSC Article 53(5)".

Thirdly, there is the major political problem in the Philippines with the
Treaty of Paris limits. On signing the LOSC, the Philippines made a
declaration™ that such signing did not affect the sovereign rights of the
Philippines under the Treaty of Paris™ and the Treaty of Washington®, and
that “the concept of archipelagic waters is similar to the concept of internal
waters under the Constitution of the Philippines”®'. The Treaty of Paris
limits are locked into Philippine public policy through the Cabinet Committee
on Maritime and Ocean Affairs organised in 1994 insisting that the maritime
territory of the Philippines is as defined in the Treaty of Paris®. It is unlikely
that any Philippine politician or Minister will propose a change to this situation
in the foreseeable future. While this is the case, it would seem that the
problem of designating ASLs in the Philippine archipelago that accord with




